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�
Legal Aid (NSW) employs lawyers and advocates who represent the financially and socially disadvantaged in civil law matters.  The demand for the service is great while the supply of resources is minimal.  There are not, as it is often claimed, too many lawyers.  The problem is that there are not enough lawyers doing the right work.  Legal Aid (NSW) is trying to redress the lack of legal assistance for the financially and socially disadvantaged in civil law by employing lawyers and advocates who are committed to providing high quality, expert legal services that will beneficially impact on the public or a section of the public.  As a publication of the Law Society of NSW, released in September 1998, says:





“Legal aid is a core responsibility of governments.  Both the Commonwealth and State Governments share the obligation to make available sufficient funds to enable legal aid services to be provided to meet the demand for information, advice and representation for those members of the community who are unable to pay for legal services.





There is a wide range of information and representation services that should be available to the community.  Services must be available to the financially and socially disadvantaged in at least the following areas of law:





Criminal Law:	incorporating the right of an accused to a fair trial . . . 





Human Rights:	including the right to a fair trial (general criminal law), rights of children, rights of the mentally ill, discrimination, civil liberties, prisoner’s rights, bail and refugees





Family Law:	including children and domestic violence.





Income Security:	including social security issues, veteran’s entitlements and consumer protection





Housing:	incorporating tenancy, retirement villages, mobile homes, caravan parks, residents of institutional homes and boarding houses and bank foreclosures on mortgaged homes.”�


�Legal Aid (NSW) through its “General Law Branch” attempts to meet these responsibilities in the areas of human rights (mental health, discrimination and refugees), income security and housing.  In addition, Legal Aid (NSW) supports public interest environment matters where the developmental activity raises a matter of substantial public concern about the environment.





The approach is to adopt strategies that are considered most likely to benefit the financially and socially disadvantaged in these areas.  It is considered that our function is to identify and redress injustice while ensuring that a solution is found for both the individual and community which has been hurt by the wrong.  





In some areas, direct representation is the most, or only, effective method of service delivery.  People detained under the Mental Health Act and refugees need this level of assistance.  In other areas, direct representation is best limited to matters that may assist a section of the public rather than just the individual.  This applies to discrimination, consumer protection, social security and housing.





A range of other options are used.  Advice services are provided to all people, including those whose problems largely fall outside our guidelines.  Community legal education can be a cost effective method of meeting some areas of legal need, such as motor vehicle property damage claims.  Policy development and law reform activities can complement casework issues to ensure that the wrong done to one client is not continually perpetrated upon others.








The Civil Law Program





Legal Aid (NSW) ceased almost all legal aid in civil cases in December 1992 when the potential liability to the private profession or $50m was exposed.  The Civil Law program has been through a period of significant change since 1992.  After 11 months of lobbying from Community Legal Centres and the Law Society of NSW, aid was restored for many areas on 1 November 1993.  However, aid for personal injuries and professional negligence matters, which were previously funded, remains restricted to those who suffer a “special disadvantage”.





Legal Aid (NSW) expects to spend $81.3m in 1998/99.  The General Law Branch will be allocated gross budget of $12.8m and a net budget (expenditure less recoveries) of $8.3m.  Over half of this money will be paid to the private legal profession.  The balance is spent on running costs and employing lawyers, advocates and support staff.  The Branch employs 46 in-house lawyers and 5 advocates.  They are located in the head office in Sydney, 6 regional “Civil Law Centres”, a veterans advocacy service, a mental health advocacy service and a single solicitor practice in Bankstown.





The civil law program focuses on areas of law of most importance to people with low incomes and those with a special disadvantage.  Those in the community with greatest need are given priority.





The private legal profession’s reluctance to provide services in the available areas of civil law is of concern.  The private profession provides legal aid services mainly in the more traditional legal areas of personal injury law and professional negligence matters.





The Legal Aid’s civil law policies assist the following people:





People who suffer from special disadvantage including children;


Tenants;


Residents of retirement villages;


Consumers;


People in dispute with the Department of Social Security;


Refugees;


Veterans;


People detained under the Mental Health Act;


Home owners at risk of losing their home; and


People suffering from discrimination and breaches of their civil liberties.





Legal Aid’s civil law policies also provide assistance for:





some public interest environment matters; and


common interest matters that fall within the civil law policies.�


The services are delivered by the following:





The private legal profession and Community Legal Centres through the Civil Law Referrals Section, the Common Interest Unit and the Administrative Law Referrals Section;


The Civil Litigation and Administrative Law in-house sections in Head Office in Sydney;


Civil Law Centres in Liverpool, Newcastle, Parramatta, Wollongong, Fairfield and Coffs Harbour;


The Mental Health Advocacy Service in Burwood;


The Veterans’ Advocacy Service in Darlinghurst;


A single solicitor civil litigation practice in Bankstown;


Civil law advice services by each of the in-house practices as well as from Legal Aid regional offices in Burwood, Campbelltown, Gosford, Lismore, Orange, Penrith, Tamworth and Wagga Wagga; and


Information in civil law areas given by the Legal Aid Helpline.





A booklet describing the civil law policies has recently been distributed to all solicitors in NSW, Commission offices and Community Legal Centres.  Another document detailing the people and functions of the General Law Branch is available to the public.





In 1997/98, the civil law statistics reveal that 48.7% of grants were made to women, 13% to people from non-English speaking backgrounds and 2% to Aboriginal and Torres Strait Islanders.  36% of those who receive a grant live in the Sydney metropolitan region, 25% in Newcastle or Wollongong and 39% in other regions.  78% were social security recipients.





The in-house practice provided a service in 1997/98 to over 45,000 people, the majority getting information, advice and minor assistance.  Substantive actions were undertaken for approximately 9,000 people.





The following casework highlights demonstrate the range of matters that can be conducted successfully by an in-house legal service if the staff are given the freedom to work on policy within defined specialities.  The cases are the culmination of intensive policy and legal work within the community both through peak organisations and a large advice service.  Cases that raise important public interest issues and will benefit a significant number of financially and socially disadvantaged are given priority.








Case Highlights





Consumer Protection


Avco Financial Services campaign�Debtors with loans from Avco Financial Services Ltd. have complained about the company’s unfair conduct for many years.  Legal Aid lawyers co-authored a report “In Whose Interest? Avco’s Lending Practices Exposed”, which detailed a range of unfair practices such as the charging of excessive interest rates, continual loan refinancing (at extra cost to the consumer), the forced sale of consumer credit insurance, and harassment of debtors.  The report contained 70 case studies.  On 7 July 1998 we coordinated a national day of protest against Avco by credit lawyers, financial counsellors and community workers.  The protest attracted significant media coverage with several Legal Aid clients telling their stories on national television.��A representative action in the Supreme Court of New South Wales against Avco was commenced on the same day.  The action affects Avco’s personal loan contracts between 1985 and 1994.  It alleges breaches of the Credit Act 1984 (NSW) which, if proved, attract a civil penalty which makes interest unpayable until relieved by order of the Commercial Tribunal of NSW.  The automatic civil penalty is worth in excess of $500m and could result in an ultimate penalty of $1m.��In-house lawyers also acted for a large number of individual debtors with a range of complaints against Avco following the national day of protest.  Over 30 matters have been resolved, including in one case where the debtors rang Legal Aid after seeing the television coverage of the protest as Avco was evicting them from their home at the end of the week. ��The Company employed independent experts to advise it on its lending practices and in May 1998, Louis Hawke, Managing Director of Avco, met with Legal Aid (NSW) and discussed the progressive implementation of a number of initiatives, including:





An alternative external dispute resolution process;


A revamped internal customer complaint process;


Changes to the company’s bonus system;


Changes to and clarification of policy as it relates to lending and collection;


Improvements to staff training; and


A revised Code of Conduct and the development of a Customer Charter.





	Avco’s lawyers have also agreed to use the Supreme Court proceedings as a vehicle to test a number of legal issues including time limitation periods and credit law disclosure provisions.�


S v. Avco Financial Services Ltd�In 1993 Mrs S agreed to her brother-in-law’s request to guarantee a loan contract with Avco Financial Services.  She understood that it would be for $10,000 to purchase stock for his mixed business store. In return for the favour, Mrs S was promised a job as a full time sales assistant.  Mrs S is a sole parent with eight children.  She left school at the age of eight, and her English is minimal.  The brother-in-law handled all the arrangements with Avco.  Mrs S also agreed to his suggestion that she re-finance her HomeFund home loan with Avco.  She did not receive any documentation from Avco at the time of the first transaction, nor did she receive any money.��Mrs S’s brother-in-law subsequently defaulted on the loan and Avco pursued Mrs S for the balance.  After going to Legal Aid in Liverpool, she discovered that she was a co-borrower and not a guarantor of the brother-in law’s business loan, the loan was for $74,000 and not $10,000 and it was secured over her only asset, the family home, by way of a second mortgage.  Her first mortgage secured a further $50,000, also with Avco.  ��Avco sought possession of Mrs S’s home in the Supreme Court.  Avco eventually accepted the allegations of fact in our client’s defence and waived further recovery of almost $120,000 under both the loan contract and the home loan.  It is suspected that the release of our report and the ongoing publicity assisted the settlement negotiations.





Various Debtors -v- FAI Finance Corporation�In-house lawyers represented over 25 clients with finance agreements with FAI Finance Corporation Pty Ltd for the purchase of FAI home security systems.  Our clients report that they were subject to high pressure sales tactics, including a two hour presentation including a video showing miserable victims of violent crime, misleading statistics and horrific photographs.  They were sold grossly overpriced and often faulty goods.  Some were recklessly overcommitted.  Misleading and deceptive promises were made.  In our opinion, all of the credit contracts were signed in circumstances that made them unjust.  Legal Aid (NSW) asked the NSW Minister for Fair Trading to instruct the Commercial Tribunal to conduct an inquiry into the provision of finance and the consequences of the provision of such finance by FAI Finance.  Several of our clients have told their stories on shows such as “The Money Show” and “The 7.30 Report”.  After a number of meetings with the Minister, the Director-General of Fair Trading and representatives of FAI, the company agreed to change its sales practices and initiate an internal dispute resolution process to sympathetically address consumer concerns.  All Legal Aid clients were extremely happy with the settlements arranged.�


Industry Funded Customer Dispute Resolution Schemes�Legal Aid (NSW) has been active in promoting the adoption of industry funded customer dispute resolution schemes.�  Formal arrangements have been made with credit providers, Australian Guarantee Corporation Ltd., FAI Finance and Avco which enable most client concerns to be dealt with by internal mechanisms rather than court action.  Regular liaison with the Australian Banking Industry Ombudsman and Insurance Enquires and Complaints Ltd have opened lines of communication with key players in the industry.  Most banks will talk and negotiate mutually acceptable settlements.  The Insurance Council of Australia created a “write off scheme” in which major motor vehicle insurers will abandon claims against impecunious drivers of uninsured vehicles.�


McDowell v. National Australia Financial Management�Mr McDowell (now aged 59) was a self-employed Automotive Warranty Consultant.  In March 1994 he extended his mortgage from $165,000 to $200,000 to cover improvements to his property.  At the same time Mr McDowell purchased mortgage insurance with an NAB subsidiary, National Australia Financial Management (NAFM) for death, total and permanent disability (TPD) and temporary disability (TD).  In May 1995, after open-heart surgery, Mr McDowell was diagnosed with chronic obstructive sleep apnoea which forced him into retirement.  He claimed under his insurance policy which was denied until the Life Insurance Complaints Service upheld his complaint in April 1997.  NAFM again refused to make the payment and in October 1997, NAB threatened Supreme Court proceedings for possession of Mr McDowell’s home.  The Supreme Court proceedings were stayed and after many representations by Legal Aid lawyers, and with great reluctance, NAFM finally agreed on 22 August to making a payment of $220,134.96 to NAB to discharge the mortgage.�


S v Hostplus Superannuation Fund


	Mr S was employed as a casual chef.  He suffered from AIDS.  His employer paid contributions to his superannuation fund, Hostplus.  The contributions included a premium for life insurance.  The last contribution paid by his employer to Hostplus was in January 1995, however, Mr S worked occasionally until 25 March 1995.  His employer did not pay contributions during this period.  Mr S died of AIDS related illnesses over Christmas 1995.  Shortly before he died Hostplus had rejected his claim for a Total and Permanent Disability Benefit (“TPD Benefit”), a lump sum of $47,000.  The claim was rejected by the trustees of Hostplus on the basis that Mr S’ insurance expired in January 1995, shortly after the last contribution was received from the employer.  Submissions to both the employer and to Hostplus on behalf of Mrs S resulted in the insurer paying the claim in August 1997.  The case illustrates the problems that can arise in relation to the payment of superannuation benefits, and is an example of how a claim can be rejected because it has not been properly investigated by the trustee.  The trustee is in law obliged to act as an advocate for the interests of superannuation fund members, but in practice this does not always happen.�


R v. State Super


We acted for Mr R in a successful action in the Industrial Relations Commission of NSW against State Super.  The superannuation fund was denying Mr R a payout on his total and permanent disability insurance on the grounds that he had completed his application form incorrectly.  The Commission found that Mr R was “a convincing witness who despite significant physical disability and markedly slurred speech was able, albeit, with some difficulty and patience, to give evidence in a forthright manner”.  The Industrial Relations Commission preferred our doctor over the doctors who gave evidence for State Super and it was ordered that Mr R’s application for disability insurance must be paid.  Our client has been notified that he is now entitled to $295,000 from State Super.





H v. Legal and General Insurance�Mr H recently won a settlement of $50,000.  He was diagnosed as HIV positive in 1986.  He had worked as a nurses aid for a number of years.  In 1994 he started work with a private hospital.  However, over a period of three months, the physical demands of the job became too much for him and he left work.  About 18 months later he learnt that part of his superannuation contributions had paid for insurance against disabilities.  He claimed on the insurance and the insurer denied it.  The battle ultimately ended up in the Supreme Court and after two days of hearing it was clear that the insurer had made a number of fatal errors in the way that it had assessed the claim.  Most notably, it had not asked the doctor to address the criteria in the insurance policy, but had asked for an opinion as to whether Mr H was able to perform “casual” work rather than full time work.





P  v  Vodac�P is 24 years old and has a significant intellectual disability and a congenital seizure disorder.  A friend wanted to purchase a mobile phone but was worried credit would not be approved.  He persuaded P to purchase the phone in his name instead.  When P signed the contract he did not understand the terms and conditions of the contract nor did he comprehend the effect of signing the documents.  The handset was given to his friend immediately - P never received a benefit from the contract.  Medical reports were obtained setting out the nature of P’s disabilities.  These were forwarded to Vodac who admitted that “ Mr P did appear to be a little slow” and in light of the medical documentation provided agreed to forfeit all debt accrued and absorb the cost of the handset and accrued service fees.





G & Ors v. Uvana Pty Limited & Alexander�Nineteen clients were jointly represented by the Civil Litigation Section and the Public Interest Advocacy Centre in a Federal Court action to recover grossly high fees which had been paid to a migration agent. After numerous hard fought interlocutory applications judgment was obtained against the defendants which, in total, with interest, amounted to $420,000.  The defendants appealed and in February 1997, two days before the appeal was listed for hearing, the appellants withdrew.  The Section is now involved in vigorous enforcement action including bankruptcy and winding up proceedings.�


M v  AGC�M M signed a blank contract for sale of motor vehicle in a car yard.  He also requested the dealer to arrange finance through Australian Guarantee Corporation in the amount of about $18,000.00.  The car dealer later substituted the details of a more expensive car than M had agreed to purchase.  When M complained, the dealer insisted he was bound by the sales agreement.  M contacted AGC a number of times to cancel the credit agreement but each time was advised to sort out the problem with the dealer.  Eventually M took the car as he believed he was bound by the sales contract.  The agreement with AGC was an asset purchase agreement.  The stated price of the car was $25,000.00.  ��M later fell into arrears and surrendered the car.  After sale of the car, there was a shortfall in excess of $11,000.00.  Proceedings were commenced in the Commercial Tribunal.  AGC settled the matter on the day before the hearing on the basis that Mr. M be released from any further obligation.  AGC agreed to pay Legal Aid’s costs.��


Discrimination


C –v- Holiday Coast Cinema Centres Pty Ltd�In 1995 the cinema in the centre of Coffs Harbour renovated its premises and expanded from a two cinema to a three cinema complex.  Mr C, a wheelchair user, claimed that the cinema discriminated against him by failing to provide means of access to the cinemas for people in wheelchairs.  The cinema claimed that the expense of providing access was out of proportion to the cost of renovations and that it would cause them “unjustifiable hardship” to install means of access.  In a landmark decision, the Human Rights and Equal Opportunity Commission declared that the cinema was discriminating and ordered it to install wheelchair platform stairlifts to enable wheelchair access to all levels within the cinema.�


G v. Commissioner of Police, NSW Police Service�Mr G was refused re-employment by the New South Wales Police Service on the basis of his previous sick leave record.  This record did not exceed the number of days sick leave permitted by an employee, but nonetheless was used by the Service to conclude that Mr G was not suitable for employment.  The Equal Opportunity Tribunal found that use of an employee’s sick record to make assumptions about that person’s potential to perform in a job can be discriminatory.  The decision also highlights the importance of compliance with discrimination legislation by employers in their recruitment processes.  In this case the Tribunal found that the Police Service’s processes were not reasonable because they did not take into account Mr G’s ability to perform the inherent requirements of the job.  The decision is considered significant as it makes “a significant contribution to the elaboration of the meaning of ‘not reasonable in the circumstances of the case’ as required by the indirect discrimination provisions of the ADA”�.�


W v. Regional Publishers Pty Limited�Mrs W alleged marital discrimination against her employers, Regional Publishers Pty Limited for their actions in demoting her following her husband’s employment with a rival newspaper in the Newcastle area.  This case tested existing authorities which have found that marital discrimination cannot be claimed by persons who are discriminated against on the basis of the identity of their spouse.  The matter was heard in the Equal Opportunity Tribunal on 17 and 18 March 1997.  Significant publicity was generated in print and on TV and radio.  The Tribunal found in our clients favour and awarded her $10,000 and ordered her reinstatement.�


C v Jetset Insurance�Ms C had schizophrenia.  Jetset refused to provide her with travel insurance covering this condition.  At the time she applied for the insurance Ms C had her treating doctor’s approval for travel and a good history of taking her medication.  Jetset’s decision was made without any statistical or actuarial data, and without any assessment as to the likelihood that Ms C would suffer an attack while travelling.  The complaint with the Human Rights and Equal Opportunity Commission claiming that Jetset’s decision not to insure was unlawful under the Disability Discrimination Act 1992 (the “DDA”) resulted in Jetset agreeing to pay Ms C $4,500 in damages.  Importantly, the company also agreed to obtain advice about getting statistical or actuarial data to inform its decisions about whether or not to insure people in Ms C’s position, as required by the DDA.  This outcome will assist future applicants and result in Jetset complying with its legal obligations.  The settlement is a significant win as Jetset underwrites 50% of all travel insurance sold in Australia.








Housing


RTA v. Swain & Ors�Legal Aid’s clients were tenants who the RTA wanted out.  The Residential Tenancies Tribunal found that a 60 day notice of termination, if correct in form and time, gave a landlord an absolute right to an order terminating the tenancy and quiet possession.  Our clients appealed and won before Justice Rolfe and the RTA appealed to the Court of Appeal which agreed with Legal Aid’s submissions that “the circumstances of the case”, such as hardship to the tenant, must be taken into account.  Justice Meagher held that a proper interpretation of the Residential Tenancies Act 1997 “is that a landlord does not have an absolute right to orders of termination of a residential tenancy agreement and of quiet possession . . .”  The law as previously understood was harsh in its application.  The decision gives some hope to tenants who are suffering hardship when faced with arbitrary eviction.�


H & Others v. Christian Enterprises Limited and Another�This case was ground breaking as it was the first case testing the validity of the Retirement Village Industry Code of Practice and the duties of management of villages as set out in that Code.  The case also highlighted the risk to villages where they are strata titled so that they no longer remain a retirement village and therefore do not have to comply with the legislation.  The case involved 17 residents who were advised that they would have to pay an increase in their weekly licence fees.  The residents were not provided with a yearly budget, explaining the reason for the increase, a step required under the Code.  The Supreme Court found that the Village was a retirement village and that management of the village had breached the Code.  The decision upholds procedures provided in the Code for the protection of residents. The Minister for Fair Trading has indicated that the Retirement Village Act will be amended to support our concerns.�


D v. R & J Sunseeker Property Developments�At a time when rents are so high and vacancy levels so low, utility charges are a major concern for tenants, especially the permanent residents of caravan parks.  We represented the residents of a caravan park in a Supreme Court appeal from a Residential Tenancies Tribunal decision and achieved a major win - not only for the residents, but for all NSW tenants who live in districts billed for water under an ‘excess’ billing system.  The Court held that the circumstances in which a landlord can pass on water usage charges to a tenant are strictly limited.  The effect of the decision is that if water is supplied to a caravan park on an ‘excess’ billing basis, the residents of a caravan park can not be charged for any of the water used.  Tenants other than caravan park residents can be billed, if they have a separate meter, but only for any excess water used.  An appeal from the decision has been filed in the Court of Appeal.





GIO General Ltd v. T and Ors�We successfully represented the permanent residents of a caravan park in a Supreme Court appeal taken by the park owner against a decision of the Residential Tenancies Tribunal.  The residents had only one access road into the park.  The road had been built across Crown land by the park’s original owner and always maintained by the owners.  The owner had deliberately stopped maintaining the 2.5 kilometre dirt and gravel road and it had become dangerously pot-holed.  The park owner challenged the Tribunal’s decision which ordered the resident’s rent reduced for a year or until a suitable road was built.  The Supreme Court held that, although the park did not own the road, it had withdrawn services or facilities from the residents in not maintaining it.  The Tribunal’s orders stand.�


Darlington Park Residents Committee v R & J Sunseeker Property Developments�We acted for 210 caravan park residents in the Residential Tenancies Tribunal in their claims against the owners of the park for failure to maintain roads and drainage and for having withdrawn previous services such as the use of credit card facilities, access for visitors or tradespeople in business hours, and the use of dam water to water gardens.  In an admirable use of limited funds, we successfully mediated the dispute.  The owners agreed to effect various improvements and enter into new leases with the residents.�


D G v Lakeline Development Pty Limited�D G lives in a mobile home which was originally in a caravan park.  It had been re-developed into a Manufactured Home Estate and Community Title the effect of which was to reduce the original size of the site.  We successfully argued that the original size of a rented site on which his relocatable home is situated should be restored for his exclusive possession and quiet enjoyment.  Manufactured home estates and community title development is occurring in caravan parks throughout the State and the decision is an important precedent for the future. �





Public Interest Environment


H. v. Minister for Urban Affairs and Planning and Southern Copper Pty Limited�Proceedings were commenced in the Land and Environment Court seeking to restrain the upgrading and re-development of a former copper smelter at Port Kembla previously owned by Southern Copper Pty Limited.  Multi-national Japanese companies had purchased this site and gained Government approval for the upgrading production of copper and other bi-products.  This was  a judicial review of the Minister’s decision to grant consent upon the basis that the Minister failed to notify potentially affected residents of the development application.  At the commencement of the 8 day hearing on 2 April 1997 counsel for the Minister announced that legislation had passed in the NSW Legislative Assembly the previous evening which retrospectively approved the reopening of the copper smelter.  Costs were awarded in our favour.  The Premier agreed to move a local school that was likely to be adversely effected by the fallout from the smelter.��
Social Security


S. v. Secretary, Department of Social Security�Mr S received Jobsearch Allowance in February and March 1995.  He stood for election as the Green Party candidate for the State seat of Coffs Harbour in the March 1995 election.  The DSS cancelled his Jobsearch Allowance on the grounds that he did not satisfy the activity test because he had no prospects of being elected to Parliament.  Mr S represented himself in an appeal to the Administrative Appeals Tribunal.  The AAT found in his favour that he was actively seeking paid work, albeit that the had little chance of getting the job.  The DSS appealed to the Federal Court and Paul Batley of Coffs Harbour appeared alone for Mr S in a successful appeal to the Full Federal Court.  The Court held that while a person must actively seek and be willing to undertake work there is no further requirement that they have realistic prospects of getting work.�


K N v Mater Dei Pty Ltd�K N, now 18 years old, was born with a congenital heart disorder which rendered her prone to seizures.  These seizures have resulted in extensive brain damage.  Her mental age is between four and seven years.  On the advice of the Department of Disability Services she was sent to the Mater Dei School for Children with developmental and intellectual disabilities as a boarder.  The children live in houses of approximately four children (both sexes) with a house mother.  Whilst in the care of Mater Dei K was sexually assaulted by a fellow student on two occasions.  K claimed damages for injuries sustained as a result of Mater Dei’s negligence, ie. failure to identify risk, failure to properly supervise the children, failure to respond properly to the first assault.  Mater Dei agreed to settle for many thousands of dollars inclusive of costs, terms not to be disclosed.�





Civil Liberties


G -v- Commonwealth of Australia�Mr G was seriously and permanently injured by the Federal police in a scuffle in a bar at Sydney airport; after which he was charged with assaulting the police.  He was represented by Legal Aid (NSW) at the criminal hearing and acquitted.  Legal aid was granted for civil proceedings for damages for the assault.  Mr G won an award of $250,000.00 plus costs at the end of the District Court civil trial.  The Commonwealth’s appeal to the Court of Appeal on both quantum and liability was found in our client’s favour with costs. ��


Refugees


Jong�There are over 1,500 East Timorese who have lodged applications for asylum in Australia.  Over 200 East Timorese in NSW have been granted legal aid to assist with their applications.  These applications involve consideration of the complex question of Portuguese nationality.  There are also untested questions of Portuguese nationality for children born after Australia’s recognition of Indonesia’s annexation of East Timor and for children born in Australia.  In May 1997, the Full Bench of the Federal Court handed down the decision in Jong v. MIMA, the test case for the East Timorese.  The Federal Court determined that our client, Kim Koe Jong, was a Portuguese national by operation of law and that the Refugee Review Tribunal (RRT) decision was incorrect because it did not consider whether his Portuguese nationality was “effective”.  Mr Jong’s case was remitted to the RRT.  ��In May 1998 the RRT held that Mr. Jong’s Portuguese nationality was, in fact, “effective”.  Department of Foreign Affairs and Trade officers had travelled to Portugal to establish that persons from East Timor could access effective protection both in Portugal and in Australia.  This material was put before the RRT.   In the days following the RRT’s decision, the Portuguese Government issued a media release criticising the decision and denying that East Timorese could effectively access protection in the country.  Mr. Jong has been granted legal aid to appeal the RRT decision to the Federal Court.


Policies





The Program focuses on areas of law of most importance to people with low incomes and those with a special disadvantage.  The policies are effective in some areas of need but still leave a significant number of people in the community without legal assistance.  





The main areas of unmet need are:


motor vehicle accidents, both personal injury and property damage;


personal injury matters generally;


professional negligence by medical practitioners and the like;


employment, including unfair dismissal, cases; 


Victims Compensation Claims;


building disputes;


product liability actions; and


commercial disputes between small operators and larger moneyed interests.








Conclusion


With a small funding base and limited, but focussed policies, it is possible to have a real and beneficial impact on the civil law justice system.  With more funding directed to employing more experts of the quality that Legal Aid (NSW) has been lucky enough to find, the possibilities for even greater benefits to the community are enormous.








�  Access to Justice Discussion Paper.  Law Society of NSW, September 1998.


�  For more on these schemes see “How to Use Industry Based Consumer Dispute Resolution Schemes and Why” by Ben Slade and Christian Mikula (1998) 36(1) LSJ at p 58 and “Benchmarks for Industry Based Customer Dispute Resolution Schemes” Consumer Affairs Division, Department of Industry, Science and Tourism, Canberra - www.dist.gov.au/consumer


�  Anti-Discrimination Board Publication June 1998.
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