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National Competition Policy (NCP) and the Public Interest.


The paper outlines the development of NCP and the definitions of public costs and benefits contained in its framework agreement. It then examines two areas of public interest and competition policy: competitive neutrality between public and  private for profit agencies, and legislative review.  It is based on more detailed papers published by the Public Sector Research Centre on these issues. (Ranald and Thorowgood, 1997, Cater, 1997).


Development of NCP and the Debate on Public Interest.


The 1995 Hilmer Inquiry reported to the Council of Australian Governments (COAG) which then established the Micro-Economic Reform Working Group which developed the report into a package of reforms to be known as National Competition Policy (NCP).  In April 1995, at the Council of Australian Governments (COAG), States and Territories agreed to implement NCP through legislation and associated codes of practice.  NCP established a national competition regime by extending the coverage of the Commonwealth Trade Practices Act to areas not previously covered by it, including government owned business activities and non incorporated businesses. It also established mechanisms for competitors to gain access to significant infrastructure, and for review of anti competitive legislation.  States and Territories are to receive payments from the Commonwealth conditional on implementation of the policy, totalling $7.4 billion over six years.


NCP was strongly supported by some business organisations, especially the Business Council of Australia, (BCA) representing large and often trans-national corporations. Although the policy had bipartisan support from the then Labour Government and the Liberal/ National Coalition Opposition, it was opposed by the minor parties, provoked widespread community debate, and  was the subject of a parliamentary inquiry. Business groups supported NCP on the grounds that it would lower prices for their inputs, promote efficiency and enable private investment in areas of former public monopoly. Unions, consumer environment and other community organisations were concerned at the possible broader social impacts, including on consumer prices, service quality, employment and the environment. This resulted in negotiations and some compromises between states and the Commonwealth, and between the Commonwealth, business, unions and consumer organisations. These resulted in intergovernmental agreements which give effect to the policy. 


Amendments to the Trade Practices Act also established the  National Competition Council (NCC)  and the Australian Competition and Consumer Commission (ACCC). The NCC was a new body which deals with policy advice to government, assessment of state implementation of the policy which qualifies them for Commonwealth payments, declarations of nationally significant infrastructure for access by  competitors and certification of state access regimes for state  based infrastructure. The ACCC will continue previous functions under the Trade Practices Act, and on prices surveillance, and has new responsibilities for dispute resolution in relation to infrastructure access.


There are three intergovernmental agreements for the framework for implementation by governments.


The Conduct Code Agreement, extends Part IV of the Trade Practices Act 1974 to State business activities and unincorporated businesses (The Part IV equivalent under the states legislation is known as the Competition Code).


The Competition Principles Agreement (CPA) includes the following areas of agreement:


the establishment of independent prices oversight for publicly owned businesses;


the application of ‘competitive neutrality’ principles to publicly owned entities;


structural reforms of public monopolies;


reviews of legislative restrictions on competition; and


third party access to essential facilities


the role of the NCC


The CPA also sets out a list of examples of matters which governments may take into account  “where relevant” when assessing cost and benefits in relation to all aspects of NCP. These were inserted after lobbying from unions and community organisations and are discussed further below.


The Agreement to Implement National Competition Policy and Related Reforms, in which the Commonwealth agreed to maintain annual Financial Assistance Grants to the States and Territories as well as agreeing to make a series of general purpose payments (‘Competition Payments’).  Prerequisites for these payments involve States and Territories meeting a range of conditions including full participation in the competition reform agenda including the Competition Policy Reform Act and Competition Principles Agreement.


Public Costs and Benefits and Public Interest 


The Competition Principles Agreement between the States and the Commonwealth Government contains a list of examples of matters which governments may take into account  “where relevant” when assessing cost and benefits in relation to all aspects of NCP. These are:





government legislation and pricing related to ecologically sustainable development


social welfare and equity considerations, including community service obligations


government legislation land policies relating to matters such as occupational health and safety, industrial relations and access and equity,


economic and regional development, including employment and investment growth


the interests of consumers or a class of consumers


the competitiveness of Australian businesses


the efficient allocation of resources  (Competition Principles Agreement: 10)


This section was inserted into the CPA after lobbying from trade unions and consumer, environment and community organisations It has been criticised by the Business Council of Australia as detracting from the emphasis on economic efficiency. (Daniels, 1996: 20).


The interpretation of public costs and benefits is key to the implementation of all aspects of NCP policy, including competitive neutrality and legislative review.


The NCC acknowledges community fears that widespread implementation of NCP will lead to increased inequality through, for example, higher consumer prices because of loss of price subsidies, or loss of services and employment in rural areas because of closure of government services under competitive pressures. But it claims these are unfounded. It argues that this is because these arguments focus on the effects of competition on specific groups, and on the “short term pain” rather than long term gains to the whole economy. These gains are purportedly demonstrated by  a 1995 Industry Commission Report, which estimated that, after 10 years of implementation,  NCP and related reforms would result in a one off addition of $23  billion (5.46%)  to Australia’s annual GDP. This gain to the whole economy is said to outweigh any short term disadvantage to specific groups like low in come earners, rural consumers or employees. (National Competition Council, 1996a: 10-11). However, the Industry Commission has also acknowledged that price impacts could be adverse for domestic consumers. Commercial competition for essential services means removal of all cross subsidies and full cost pricing for all services, usually leading to price rebalancing-lower for business, higher for domestic consumers. The Industry Commission also predicted that competition policy and consequent removal of cross subsidies in Australia would mean water prices for city residential consumers would rise by 20%, electricity prices by 16% and passenger rail fares would rise by 19%, while prices for business users of water, electricity and rail freight would fall. (Industry Commission: 221 and 336) 


Economist John Quiggin has analysed the economic growth conclusion of the Industry Commission Report and shown that it was  based on a very limited methodology and economic modelling which overestimates economic benefits and does not include many of the costs. He gives a far  more modest estimate of economic growth of $2 billion or .48% Employment losses from competitive pressures are not likely to be offset by gains from growth, thus making the long term gains highly doubtful. This means more weight should be given to specific impacts. (Industry Commission, 1995, and Quiggin, 1996: 214-8)


Moreover, other economic commentators are now conceding that job losses from firm downsizing in both the public and private sectors and micro economic reform in general are not being offset by employment growth in other sectors, and are contributing to high levels of unemployment. This has costs to the economy as a whole and to government revenue, as well as to specific groups and regions  (Millett, 1997, Allard and Spies-Butcher, 1997, Legge, 1997, Gollan, 1997). The NCC has ignored this research, and is still basing its interpretation of costs and benefits on the assumption that there are large economy wide benefits which will outweigh other specific costs. 


Further, the NCC has developed an interpretation of how governments should determine whether a benefit from a pro-competitive reform justifies the cost, and whether it is in the public interest.  It argues that all activities should be subject to review for anti competitive implications, and none should be exempted from review on public interest grounds. However, governments are not required to conduct formal public interest tests in terms of the criteria outlined in the CPA and quoted above.


“..before deciding to exempt an anti competitive activity from reform, governments would need to assess the net community benefit of the restriction. However, when the net benefit to the community from a reform measure is clear, the Council does not see a requirement for governments to conduct a formal assessment of the public interest”(NCC 1996b: 10)


Advice to states from the NCC then, assumes net benefits from competitive reforms and downplays public interest issues. This emerges also in specific advice on competitive neutrality and legislative review. However some states have exercised discretion in the application of the policies, influenced by their politics and their constituencies. This discretion is important because it means governments are still directly accountable for many of their decisions on NCP. Often government officials will try to avoid responsibility for decisions by claiming that certain actions are required by NCP when they are not in fact required. 


Competitive Neutrality  (CN)


The overall objective of CN is that “Government businesses should not enjoy any net competitive advantage simply as a result  of their public sector ownership.” the policy does not apply to “non business, non profit activities of publicly owned entities.” (Competition Principles Agreement: 13).


The Competition Principles Agreement also states that each government can determine its own agenda for implementing CN principles, and that the principles need only be implemented to the extent that the benefits outweigh the costs (Competition Principles Agreement: 14). This gives governments considerable discretion in choosing which organisations are defined as businesses and have the principles applied to them.


The principles of CN include recommended use of the Australian Bureau of Statistics definitions of Public Trading Enterprises and Public Financial Enterprises in the definition of businesses, and corporatisation “where appropriate”. Corporatisation generally means the incorporation of a company under company law with the government as shareholder.  Whether corporatisation occurs or not, the principles require full Commonwealth and state taxes to be paid, and full application of all government regulations which apply to private businesses. Any advantage through lower interest rates obtained by borrowing through government channels must also be offset by equivalent debt guarantee fees. 


Pricing should reflect these all these costs where appropriate. Some government services have previously been supplied at prices less than their full cost, or subsidised prices. Full cost pricing places retention of cross subsidies in doubt.


Governments may continue to apply to their businesses specific regulations like accountability mechanisms or EEO if they wish to do so. 


Governments must also establish a complaints mechanism for private competitors and produce an annual report on implementation of CN, including allegations of non compliance. (Competition Principles Agreement: 13-14)


Costs and Benefits and Public Interest


As noted in the introduction, the CPA sets out a list of examples of matters which governments may take into account when assessing cost and benefits in relation to all aspects of NCP. (Competition Principles Agreement: 10) These were inserted after lobbying from unions and community organisations.


They have been criticised by the Business Council of Australia, (BCA) one of the main lobbyists for NCP,  which has also expressed these reservations to the National Competition Council (NCC). The BCA is concerned that consideration of these issues will mean a “lack of emphasis on economic efficiency”. (Daniels, 1996: 20) It is worth noting that the BCA has also pressed hard for the complaints mechanism for CN issues. This is a means of maintaining pressure on governments for wide implementation of the CN policy.


In its review of CN issues, the NCC provides a list of potential competitive advantages and disadvantages affecting government businesses, originally supplied by the Industry Commission. This is much broader than those identified in the CPA, and the NCC argues that  the “broad resource allocation objective” in the CPA underscores the need for reform in all the additional areas identified by the Industry Commission. These include “immunity from bankruptcy or the threat of takeover.” (NCC, 1997b: 8). The threat of takeover does not apply to private firms not listed on the stock exchange, and is not in itself a guarantee of efficiency, as many scandals in the misuse of resources of publicly listed companies testify.  This appears to be an argument for privatisation in the form of publicly listed companies. While the President of the NCC admits that the CPA is silent on privatisation, he has also commented that the NCC “...sees privatisation as a way of fully removing any advantages or disadvantages associated with government ownership, and is not ruled out by the CPA.” The NCC also makes this point in its documents. (Daniels, 1996: 18, NCC 1997b: 27)


The disadvantages of government enterprises listed by the Industry Commission include Ministerial accountability, application of administrative law, (appeals mechanisms like the Ombudsman, Freedom of Information legislation, and Privacy legislation) and application of industrial democracy and Equal Employment Opportunity (EE0) legislation or policy. It concludes that “... every factor which contributes to an ownership-related advantage or disadvantage should be identified, and, to the extent practicable, the advantage or disadvantage eliminated.”(NCC, 1997b: 8).  A literal application of this would mean that government enterprises would cease to be bound by many aspects of government policy, or be privatised. This appears to contradict clause 3(6) of the CPA which enables regulation to be retained where the party responsible for it considers it appropriate (Competition Principles Agreement: 14.) 


The NCC appears to be applying a narrow allocative efficiency definition of competitive neutrality, which is against the spirit of those parts of the CPA which are intended to deal with public interest issues and the multiple objectives of government enterprises. In addition to efficiency objectives, government enterprises are and should be required to be publicly accountable to Ministers, covered by administrative law, and to apply EEO and other government policy. The CPA clearly allows for this. 


NCC advice is to apply the CN principles as widely as possible to all businesses.  It has chided some states for defining “significant” business partly according to size.


This means they exclude the application of the CN principles to smaller businesses. The NCC argues that the criterion should be the impact of activity  on the relevant market. It has published a list of all Public Trading Enterprises and Public Financial Enterprises based on the ABS listing, regardless of size. (NCC 1997b)


The NCC further argues that the definition of businesses should include not only activities currently acting as businesses, but those which have the potential to act as businesses. Similarly, complaints mechanisms should apply to all businesses, not just those to which CN has been applied. (NCC 1997b: 10). This stretches the application of CN as widely as possible.


The NCC interpretation of CN, though influential, is not necessarily reflected in government policy statements. Some governments have taken advantage of the discretion allowed by the CPA, and are influenced by their politics and by their constituencies. For example, the Victorian government and Tasmanian governments which were in office in 1996 published documents which saw CN as a step on the way to privatisation of government business activities.  The NSW and Queensland governments of that time did not associate competitive neutrality with privatisation and reserved the right to exercise the discretion in the CPA and apply the policy  more selectively. (Victorian government, 1996, Tasmanian Government, 1996, New South Wales Government, 1996, Queensland Government, 1996).


Legislative Review


The NCP requires governments to review all legislation on the grounds of whether it restricts competition. Schedules of legislation to be reviewed were completed in 1996, and the reviews themselves are still being carried out.  Again, governments have discretion over the way in which these reviews have been conducted. There have been three areas of concern identified in the process:


Whether all legislation should be reviewed, or whether some should be exempted from review in the public interest.  Some states, for example have exempted anti-discrimination legislation on the grounds that the public interest reasons for the legislation are paramount. The NCC has argued for the least possible exemptions. 


Who conducts reviews, whether public submissions are invited and the public transparency of the process. Many reviews have been conducted internally by government departments, and have not been publicised or subject to any public submissions or discussion. (Rix, 1997).


Whether and how, if at all, the public benefit test is applied.


A case study of the Review of the Audit Act in Victoria illustrates all of these concerns. This was a review of the role of the Auditor- General in overseeing financial and performance audits of government bodies, an independent office which reported directly to parliament. The Office of the Auditor -General had historically contracted some financial audits to the private sector, but had retained control of the process, was supervised by a parliamentary committee and had received favourable independent assessments of its performance. After a review with very limited public consultation, the review panel found the Auditor general had monopoly which restricted competitions and recommended a model that does not operate in any other Westminster democracy. This would have subjected all public sector audits to a tendering process no longer controlled by the auditor general, and therefore subject to government influence rather than controlled by a statutory officer reporting directly to parliament.


These recommendations caused a public scandal in Victoria, and one government Minister resigned over the issue. The review had  clearly undervalued the social and public interest cost of reduced independence for the auditor general and had overvalued the possible benefits from compulsory competitive tendering. (Cousins, 1997).


Conclusion


The definition of and implementation of public cost and benefit or public interest tests in the context of NCP is still a controversial and contested matter. Governments have considerable discretion in this, although they and their representatives in agencies and departments often claim that they do not. It is very convenient to put an end to policy debates by claiming that the policies  are required by NCP. Public disquiet about the conflicts between public interest and aspects of NCP has been demonstrated in the context of the 1998 federal election, and the advent of yet another parliamentary inquiry into it. It is vital that we continue to insist on a broad definition of the public interest, and to hold governments accountable for their decisions on these issues.
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