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Introduction


Competition policy has clearly been the buzz-word of the 1990's.  


A lot of the debate and discussion of competition policy has, in the past, focussed on its impacts on businesses and the economy as a whole.  That's not to say that there has been no discussion of the impacts on consumers.  However, this discussion has mostly focused on prices and the 'trickle down' effect of competition.  


But the issues facing consumers are not just about pricing.  They also include things like access to essential services and to redress mechanisms, product and service quality, information, and monitoring. 


What I would like to do today is firstly give you a brief overview of competition policy and how we can ensure that consumers benefit from its implementation.


Definition of consumers


But before I start, I'd like to make it clear that today I will be talking about consumers in the traditional sense.  By this, I mean natural persons, rather than corporations and associations, and households rather than businesses.  


But even this definition is not homogeneous.  In many circumstances, it will be important to distinguish between different classes of consumers, for example, rural consumers, metropolitan consumers, low income households, large and small households, aged consumers, consumers from a non-English speaking backgrounds, consumers with a disability, etc.  The potential different experiences and needs of different classes of consumers need to be borne in mind during any discussion of consumer issues.


The principles of competition


Now, to very briefly revisit competition principles and the national competition policy.


We all know intuitively what competition between businesses looks like.  A number of suppliers independently determining the price / quality mix they will offer, and no agreements between businesses about price or market sharing.


A competitive market is responsive to the needs of purchasers and consumers.  Those businesses that supply the goods and services that consumers want or need, and at the price and quality required, will be successful and increase their market share.


So the national competition policy is about making markets competitive.


Competition policy is not simply about the pursuit of competition for its own sake.  Competition is pursued because it will deliver:


�SYMBOL 183 \f "Symbol" \s 10 \h�	increased economic efficiency;


�SYMBOL 183 \f "Symbol" \s 10 \h�	lower costs for businesses through inputs, and therefore lower prices to end-users;


�SYMBOL 183 \f "Symbol" \s 10 \h�	greater variety and better quality of goods and services;


�SYMBOL 183 \f "Symbol" \s 10 \h�	increased innovation; and 


�SYMBOL 183 \f "Symbol" \s 10 \h�	a greater ability to compete in world markets and increase exports.


The ultimate goal of competition, however, is to enhance consumer welfare.


Competition policy and consumer protection


There is more to competition policy than economics.  Introducing more competitive market structures, and ensuring that businesses do not engage in anti-competitive conduct is only half the story.


Remembering that the ultimate goal of competition is enhance consumer welfare, the other half of the story is consumer protection.  In fact, the Commission’s view is that consumer protection issues are an integral part of competition policy.


The Trade Practices Act and Consumer Benefits


The aims of competition policy in Australia are achieved by the enforcement and administration of the Trade Practices Act.


Briefly, Part IV of the Act contains the competitive conduct rules, which prohibit the use of collusion and the misuse of market power aimed at stifling competition.  Such actions have the effect of maintaining high prices and low standards of quality due to the lack of independent competition.


The creation of the consumer protection provisions in Part V of the Act was a response necessary to combat the use of misinformation by businesses in their transactions with consumers in order to obtain an edge over the competition.  


Several recent matters investigated by the Commission may be of interest:


HRJ Financial Services Ltd:  this matter involves the advertising of a personal loans facility aimed at pensioners, bankrupts and people with bad credit.  The Commission has obtained an interim injunction, and alleges that HRJ and its directors represented to the public, in various newspaper advertisements around the country, that personal loans were available to callers from the operator of the 1900 number.  The Commission alleges that customers were misled into making expensive 1900 phone calls for a personal loan, when all that was being offered is advice on how to secure a loan.


CDRC’s Financial Network:  this matter is similar to the HRJ matter and again the Commission is alleging that financially disadvantaged consumers were being targeted and misled into making expensive 1900 phone calls charged at $5 per minute in the belief that they would obtain a loan.


These are specific instances where the Commission, by virtue of the competition and consumer protection principles embodied in the Trade Practices Act, has acted to assist disadvantaged consumers.


Part IVA of the Act contains key provisions which are designed to redress the imbalance of bargaining power between consumers and businesses.  These provisions  prohibit corporations from behaving unconscionably when they supply goods and services to either individual customers or other businesses.


The term “unconscionable” is not defined by the Act, however, the key elements to proving unconscionability under section 51AA are:


the parties meet on unequal terms which are reasonably apparent (because of the weaker party’s special disadvantage or disability, eg, illness, infirmity or dire economic need);


the stronger party takes advantage of the special disadvantage or disability (by unfair or unduly onerous terms, non-disclosure of unusual conditions or unusual facts or failure to afford the weaker party an opportunity of obtaining independent advice); and


the stronger party thereby obtains a bargain upon terms so beneficial that it is oppressive to the weaker party.


Examples of conduct which might be found to be unconscionable are:


high pressure sales techniques;


harassment;


use of standard form contracts which leave no room for negotiation; and


taking advantage of people who, due to limited command of English or for some other reason, did not understand the documents involved.


Recently, a new section 51AC was inserted into Part IVA.  The new provision specifies a “shopping list” of matters that the Court can take into account in determining whether a party to a commercial transaction has acted unconscionably, but, unlike the existing provision, is limited to transactions for the supply or acquisition of goods and services to a value of less than $1 million.


Part IIIA of the Act embodies the access regime, which represents a departure from the traditional economic and legal principles regarding private property rights.  Part IIIA is based on the notion that competition, efficiency and community welfare can be increased in certain circumstances by overriding the exclusive right of monopoly facility owners to determine the terms and conditions on which they supply their services.  Monopoly supply of essential facility services confers a high degree of market power, which can be exploited in the form of monopoly pricing or operating inefficiencies, which are ultimately passed on to those who can least afford it.


Access plays an important role in the deregulation of utilities such as telecommunications, gas and electricity.  However, as competition with these sectors increases, the pressure to seek competitive and marketing advantages will also grow.  This pressure must not be allowed to prompt advertisers to overstep the bounds of the law.  


In relation to gas, the implementation of competition reform in the natural gas market is now moving downstream to the retail level.  It is therefore vital that these goods and services are provided to consumers on fair terms.  This means ensuring a secure supply of the right quality services at reasonable prices.  This will be achieved by having measures in place to encourage the development of competition between multiple retailers, which will lead to greater choice, lower price and better quality to consumers.  However, safeguards for consumers need also to be put in place, where competition would not, unaided, deliver fair outcomes, having regard to the immense resources at the command of the industry.


The introduction of competition in the telecommunications industry has shown that consumers are most at risk in the transition period because:


consumers have no experience in having to choose for retail services;


aggressive advertising is new to industry participants, who are more likely to commit a breach; and


the incumbent will face a real prospect of losing market share, which may create an incentive for using unfair tactics.


Recent experience in the telecommunications industry has also shown that the major problems concern the provision of misleading information to consumers about prices and other matters, and comparative advertising.


These examples serve to highlight my earlier point that competition policy is not about the pursuit of competition for its own sake.  Whilst competition frees up the market to enable consumer choice and efficiency gains, Parliament has recognised that consumer protection is one of the crucial elements necessary to achieve the full flow-on effects of competition for consumers.


In addressing consumer protection issues, we need to minimise any factors that might impede the ability of consumer to receive directly the benefits from competition.  


So what are some of these factors?


Market failures


Firstly, market failures.  Market failures occur when perfect competition does not exist.  From the demand side, the most significant market failure relates to information.  A market cannot be fully competitive unless consumers have access to, and are able to use, all relevant information about the product and the supplier.


However, consumers often face enormous difficulties and costs in searching out the information that is needed to make the best purchasing decision.  Often the search and processing costs involved in finding the most appropriate product outweigh any increase in welfare that flows from a better purchasing decision.


How many of you, for example, have taken the time and energy to assess all available bank accounts to find the best and cheapest one for your particular circumstances?


Also on this point, information difficulties are compounded if businesses engage in misleading or deceptive conduct.  Effective enforcement of legislation prohibiting misleading or deceptive conduct can therefore assist the competitive process.


Transaction costs


As well as information costs, transaction costs can impede the willingness or ability of consumers to participate in a competitive market, and therefore to receive the benefits.


Transaction costs can include the costs and time associated with changing suppliers, or with accessing the competitive market.


For example, for domestic consumers to be able to get the best deal from competing electricity suppliers, they will need 'time of use' meters installed.  It is estimated that these meters cost anywhere between $500 and $1000 each.  Consumers would need to see the possibility of gaining a price decrease of that order before it would be worthwhile purchasing a meter.


It is anticipated, though, that the processes of competition and innovation themselves will ultimately drive down these costs. 


Other transaction costs can relate to issues such as consumer convenience.  In the UK for example, surveys have shown that one of the major reasons for consumers not changing telecommunications suppliers was a belief (in fact unfounded) that changing suppliers would require a change of telephone number.  Certainly, in Australia, this problem has been overcome by the introduction of local number portability.


Customer inertia


As well as transaction costs, simple customer inertia can inhibit consumers from accessing the benefits of competition.  In many cases, consumers will need to be convinced of the benefits of competition before they change their habits, particularly where they have always been franchised to a monopoly supplier.


Customer inertia can provide great challenges for businesses wishing to enter a market that has been newly opened to competition.  But customer inertia can also provide a great incentive for both incumbents and newcomers to work harder at addressing consumer demands.  And that itself is of great value to consumers.


Barriers to entry


Barriers to entry to the market for supplying small end-users can also be a factor.  


In many cases, particularly in the utilities area, businesses will face significant costs and other barriers associated with delivering competition to domestic consumers.  In New Zealand, for example, I understand that electricity companies have in the past refused to supply domestic consumers located outside their local distribution area because of the costs involved.


If these barriers are not removed, there will be little incentive to deliver competition to consumers, even though it may be legally possible to do so.


Market leverage


Another issue that inhibits consumers from receiving the benefits from competition is that of market leverage.


Domestic consumers do not usually have a great deal of bargaining power with respect to suppliers.  The loss of one domestic consumer will not have a significant effect on the bottom line, and each individual consumer has very limited, if any, market leverage.  


In contrast, the loss of the likes of a national chain of department stores will be very significant to any business.  Businesses will generally spend the most energy wooing those customers that they cannot afford to lose.  Benefits in terms of lower prices and better services will, on the whole, flow most easily to larger customers than domestic consumers.


Of course, the stronger market leverage of larger customers should ultimately force down the prices for those goods or services that these larger customers supply to consumers.


Removal of cross-subsidies 


The likely removal of cross-subsidies will also impact disproportionately on domestic consumers.  


Cross-subsidies have traditionally been used to fund the community service obligations provided by utilities.  Uniform tariffs are one example of a community service obligation that has been funded in this way.


However, such cross-subsidisation is not sustainable in a competitive market.  It is highly likely that the introduction of competition in previous monopoly markets will result in the gradual removal of existing cross-subsidies. 


Beneficiaries of this removal of cross-subsidies will of course be those who paid for them.  Price decreases are likely.  For the most part, this has been business customers.  In contrast, the beneficiaries of cross-subsidies and community service obligations have generally been consumers, particularly those living in rural areas.  Removal of cross-subsidies will impact most detrimentally on those people.


Consumer-focused policies


These issues demonstrate what I said earlier - that we need to move our thinking on competition issues beyond economics.  We need also to look to consumer-focused policies.


Consumer-focused policies are important because, as I have already pointed out, perfectly competitive markets do not exist.  Consumer policy initiatives can address some of the demand side issues that can inhibit effective competition in a market.


Consumer-focused policies are also important because the orthodox economic theory underlying competition principles does not encompass issues such as equity, fairness, sustainable consumption, and fair trading.  Yet these are issues that should not be ignored in the reform agenda.


Finally, consumer-focused policies are important because the benefits that we expect from the introduction of competition will not necessarily be shared equally or equitably.  
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